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withhold such restricted computer 
software. To obtain delivery of re-
stricted computer software the con-
tracting officer shall— 

(i) Identify and specify the deliver-
able computer software in the con-
tract; or 

(ii) Require by written request during 
contract performance, the delivery of 
computer software that has been with-
held or identified to be withheld under 
paragraph (g)(1) of the clause. 

(2) In considering whether to use Al-
ternate III, contracting officers should 
note that, unlike other data, computer 
software is also an end item in itself. 
Thus, the contracting officer shall use 
Alternate III if delivery of restricted 
computer software is required to meet 
agency needs. 

(3) Unless otherwise agreed (see para-
graph (d)(4) of this subsection), the re-
stricted rights obtained by the Govern-
ment are set forth in the Restricted 
Rights Notice contained in paragraph 
(g)(4) (Alternate III). Such restricted 
computer software will not be used or 
reproduced by the Government, or dis-
closed outside the Government, except 
that the computer software may be— 

(i) Used or copied for use with the 
computers for which it was acquired, 
including use at any Government in-
stallation to which the computers may 
be transferred; 

(ii) Used or copied for use with a 
backup computer if any computer for 
which it was acquired is inoperative; 

(iii) Reproduced for safekeeping (ar-
chives) or backup purposes; 

(iv) Modified, adapted, or combined 
with other computer software, provided 
that the modified, adapted, or com-
bined portions of the derivative soft-
ware incorporating any of the deliv-
ered, restricted computer software 
shall be subject to the same restricted 
rights; 

(v) Disclosed to and reproduced for 
use by support service contractors or 
their subcontractors, in accordance 
with paragraphs (3)(i) through (iv) of 
this section; and 

(vi) Used or copied for use with a re-
placement computer. 

(4) The restricted rights set forth in 
paragraph (d)(3) of this subsection are 
the minimum rights the Government 
normally obtains with restricted com-

puter software and will automatically 
apply when such software is acquired 
under the Restricted Rights Notice of 
paragraph (g)(4) of Alternate III of the 
clause at 52.227–14. However, the con-
tracting officer may specify different 
rights in the contract, consistent with 
the purposes and needs for which the 
software is to be acquired. For exam-
ple, the contracting officer should con-
sider any networking needs or any re-
quirements for use of the computer 
software from remote terminals. Also, 
in addressing such needs, the scope of 
the restricted rights may be different 
for the documentation accompanying 
the computer software than for the 
programs and databases. Any additions 
to, or limitations on, the restricted 
rights set forth in the Restricted 
Rights Notice of paragraph (g)(4) of Al-
ternate III of the clause at 52.227–14 
shall be expressly stated in the con-
tract or in a collateral agreement in-
corporated in and made part of the con-
tract, and the notice modified accord-
ingly. 

(5) The provision at 52.227–15, Rep-
resentation of Limited Rights Data and 
Restricted Computer Software, helps 
the contracting officer determine 
whether to use the clause at 52.227–14 
with its Alternate III. This provision 
requests that an offeror state whether 
restricted computer software is likely 
to be delivered under the contract. In 
addition, the need for Alternate III 
should be addressed during negotia-
tions or discussions with an offeror, 
particularly where negotiations are 
based on an unsolicited proposal. How-
ever, if Alternate III is not used ini-
tially, it may be added by modifica-
tion, if needed, during contract per-
formance. 

27.404–3 Copyrighted works. 

(a) Data first produced in the perform-
ance of a contract. (1) Generally, the 
contractor must obtain permission of 
the contracting officer prior to assert-
ing rights in any copyrighted work 
containing data first produced in the 
performance of a contract. However, 
contractors are normally authorized, 
without prior approval of the con-
tracting officer, to assert copyright in 
technical or scientific articles based on 
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or containing such data that is pub-
lished in academic, technical or profes-
sional journals, symposia proceedings 
and similar works. 

(2) The contractor must make a writ-
ten request for permission to assert its 
copyright in works containing data 
first produced under the contract. In 
its request, the contractor should iden-
tify the data involved or furnish copies 
of the data for which permission is re-
quested, as well as a statement as to 
the intended publication or dissemina-
tion media or other purpose for which 
the permission is requested. Generally, 
a contracting officer should grant the 
contractor’s request when copyright 
protection will enhance the appro-
priate dissemination or use of the data 
unless the— 

(i) Data consist of a report that rep-
resents the official views of the agency 
or that the agency is required by stat-
ute to prepare; 

(ii) Data are intended primarily for 
internal use by the Government; 

(iii) Data are of the type that the 
agency itself distributes to the public 
under an agency program; 

(iv) Government determines that 
limitation on distribution of the data 
is in the national interest; or 

(v) Government determines that the 
data should be disseminated without 
restriction. 

(3) Alternate IV of the clause at 
52.227–14 provides a substitute para-
graph (c)(1) granting permission for 
contractors to assert copyright in any 
data first produced in the performance 
of the contract without the need for 
any further requests. Except for con-
tracts for management or operation of 
Government facilities and contracts 
and subcontracts in support of pro-
grams being conducted at those facili-
ties or where international agreements 
require otherwise, Alternate IV shall 
be used in all contracts for basic or ap-
plied research to be performed solely 
by colleges and universities. Alternate 
IV shall not be used in contracts with 
colleges and universities if a purpose of 
the contract is for development of com-
puter software for distribution to the 
public (including use in solicitations) 
by or on behalf of the Government. In 
addition, Alternate IV may be used in 
other contracts if an agency deter-

mines that it is not necessary for a 
contractor to request further permis-
sion to assert copyright in data first 
produced in performance of the con-
tract. The contracting officer may ex-
clude any data, or items or categories 
of data, from the provisions of Alter-
nate IV by expressly so providing in 
the contract or by adding a paragraph 
(d)(4) to the clause, consistent with 
27.404–4(b). 

(4) Pursuant to paragraph (c)(1) of 
the clause at 52.227–14, the contractor 
grants the Government a paid-up non-
exclusive, irrevocable, worldwide li-
cense to reproduce, prepare derivative 
works, distribute to the public, per-
form publicly and display publicly by 
or on behalf of the Government, for all 
data (other than computer software) 
first produced in the performance of a 
contract. For computer software, the 
scope of the Government’s license in-
cludes all of the above rights except 
the right to distribute to the public. 
Agencies may also obtain a license of 
different scope if the contracting offi-
cer determines, after consulting with 
legal counsel, such a license will sub-
stantially enhance the dissemination 
of any data first produced under the 
contract or if such a license is required 
to comply with international agree-
ments. If an agency obtains a different 
license, the contractor shall clearly 
state the scope of that license in a con-
spicuous place on the medium on which 
the data is recorded. For example, if 
the data is delivered as a report, the 
terms of the license shall be stated on 
the cover, or first page, of the report. 

(5) The clause requires the contractor 
to affix the applicable copyright no-
tices of 17 U.S.C. 401 or 402, and ac-
knowledgment of Government sponsor-
ship, (including the contract number) 
to data when it asserts copyright in 
data. Failure to do so could result in 
such data being treated as unlimited 
rights data (see 27.404–5(b)). 

(b) Data not first produced in the per-
formance of a contract. (1) Contractors 
shall not deliver any data that is not 
first produced under the contract with-
out either— 

(i) Acquiring for or granting to the 
Government a copyright license for the 
data; or 
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(ii) Obtaining permission from the 
contracting officer to do otherwise. 

(2) The copyright license the Govern-
ment acquires for such data will nor-
mally be of the same scope as discussed 
in paragraph (a)(4) of this subsection, 
and is set forth in paragraph (c)(2) of 
the clause at 52.227–14. However, agen-
cies may obtain a license of different 
scope if the agency determines, after 
consultation with its legal counsel, 
that such different license will not be 
inconsistent with the purpose of ac-
quiring the data. If a license of a dif-
ferent scope is acquired, it must be so 
stated in the contract and clearly set 
forth in a conspicuous place on the 
data when delivered to the Govern-
ment. If the contractor delivers com-
puter software not first produced under 
the contract, the contractor shall 
grant the Government the license set 
forth in paragraph (g)(4) of Alternate 
III if included in the clause at 52.227–14, 
or a license agreed to in a collateral 
agreement made part of the contract. 

27.404–4 Contractor’s release, publica-
tion, and use of data. 

(a) In contracts for basic or applied 
research with universities or colleges, 
agencies shall not place any restric-
tions on the conduct of or reporting on 
the results of unclassified basic or ap-
plied research, except as provided in 
applicable U.S. statutes. However, 
agencies may restrict the release or 
disclosure of computer software that is 
or is intended to be developed to the 
point of practical application (includ-
ing for agency distribution under es-
tablished programs). This is not consid-
ered a restriction on the reporting of 
the results of basic or applied research. 
Agencies may also preclude a con-
tractor from asserting copyright in any 
computer software for purposes of es-
tablished agency distribution pro-
grams, or where required to accomplish 
the purpose for which the software is 
acquired. 

(b) Except for the results of basic or 
applied research under contracts with 
universities or colleges, agencies may, 
to the extent provided in their FAR 
supplements, place limitations or re-
strictions on the contractor’s exercise 
of its rights in data first produced in 
the performance of the contract, in-

cluding a requirement to assign copy-
right to the Government or another 
party. Any of these restrictions shall 
be expressly included in the contract. 

27.404–5 Unauthorized, omitted, or in-
correct markings. 

(a) Unauthorized marking of data. (1) 
The Government has, in accordance 
with paragraph (e) of the clause at 
52.227–14, the right to either return 
data containing unauthorized mark-
ings or to cancel or ignore the mark-
ings. 

(2) Agencies shall not cancel or ig-
nore markings without making written 
inquiry of the contractor and affording 
the contractor at least 60 days to pro-
vide a written justification substan-
tiating the propriety of the markings. 

(i) If the contractor fails to respond 
or fails to provide a written justifica-
tion substantiating the propriety of 
the markings within the time afforded, 
the Government may cancel or ignore 
the markings. 

(ii) If the contractor provides a writ-
ten justification substantiating the 
propriety of the markings, the con-
tracting officer shall consider the jus-
tification. 

(A) If the contracting officer deter-
mines that the markings are author-
ized, the contractor will be so notified 
in writing. 

(B) If the contracting officer deter-
mines, with concurrence of the head of 
the contracting activity, that the 
markings are not authorized, the con-
tractor will be furnished a written de-
termination which becomes the final 
agency decision regarding the appro-
priateness of the markings and the 
markings will be cancelled or ignored 
and the data will no longer be made 
subject to disclosure prohibitions, un-
less the contractor files suit within 90 
days in a court of competent jurisdic-
tion. The markings will not be can-
celled or ignored until final resolution 
of the matter, either by the con-
tracting officer’s determination becom-
ing the final agency decision or by 
final disposition of the matter by court 
decision if suit is filed. 

(3) The foregoing procedures may be 
modified in accordance with agency 
regulations implementing the Freedom 
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